UNI TED STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF NEW YORK

VICTCR MATUTE, "
Plaintiff, OPI NI ON AND ORDER
- agai nst - 98 Civ. 1712 (AGS)
HYATT CORPORATI ON,
and FRANK TAYLOR,
Def endant s.
__________________________________ X

ALLEN G SCHWARTZ, DI STRI CT JUDGE

Plaintiff Victor Matute (“Plaintiff”) comrenced this action
seeki ng damages in connection with his enpl oynent and subsequent
term nation by Defendant Hyatt Corporation (“Hyatt”). Plaintiff
asserts that he was sexually harassed by his manager at Hyatt,
def endant Frank Taylor (“Taylor”), in violation of federal and
state law. Defendant noves for summary judgnment pursuant to
Federal Rule of G vil Procedure 56. For the reasons stated

herein, defendants’ notion is denied in part and granted in part.

FACTUAL BACKGROUND

Plaintiff was enpl oyed by Hyatt as a Room Service Bus
Attendant from on or about August 18, 1997 until on or about
Cctober 14, 1997. (Defendant’s Rule 56.1 Statenent (“Defs.
56.1") Y 1.) Defendant Tayl or was Manager of Room Servi ce,
plaintiff's direct supervisor. (Defs.” 56.1 f 2; Plaintiff’s

Menmor andum of Law (“Pl. Mem”) at 2.) Al new bus attendants



such as plaintiff are subject to a 60 working day/ 90 cal endar day
probationary period, during which Hyatt is free to term nate the
enployee if it is not satisfied with his job perfornmance.

(Defs.” 56.1 11 9, 12.) Plaintiff was term nated by Hyatt during
this probationary period. (Defs.’” 56.1 Y 10, 13.)

The parties dispute the reasons that plaintiff was
termnated. Defendants assert that plaintiff was fired for poor
performance, alleging that nunerous conpl aints were nade
regarding deficiencies in plaintiff’s job performance. (Defs.
56.1 § 17.) Plaintiff asserts that he was fired at |east partly
as a result of his negative reaction to sexual overtures nmade by
Taylor. (PI. Mem at 10.)

Plaintiff alleges five (5) instances of sexually harassing
behavi or by Taylor, that (i) on August 19, 1997, Tayl or massaged
plaintiff’s shoul ders for approxinmately ten (10) seconds (Defs.
56.1 § 52); (ii) Taylor gave plaintiff a two to three seconds
shoul der massage on Septenber 2, 1997 (1d. at 9T 53, 54); (iii)
on Septenber 7, 1997, Taylor attenpted to kiss plaintiff after
calling plaintiff into his office (1d. at Y 55-58); (iv) on
Septenber 14, 1997, Tayl or beeped plaintiff to cone to the room
service area, and, as plaintiff arrived, Taylor touched
plaintiff’s penis while asking himwhere his beeper was (ld. at
1 60); (v) on Septenber 28, 1998, Tayl or squeezed plaintiff’s
ni pple after touching a nane tag on plaintiff’s chest that
contained Taylor’s nane on it (ld. at Y 61 - 63); after one
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incident, plaintiff stated or “joked” that he was going to retain
an attorney. (ld. at f 66.) Taylor denies all of these
allegations. (ld. at Y 64.)

Hyatt mai ntains a sexual harassnent policy that prohibits
harassnent of enpl oyees on the basis of sex and advi ses enpl oyees
to report immedi ately sexually harassing behavior. (Defs.’ 56.1
19 33, 34.) Plaintiff was given an enpl oyee handbook contai ni ng
this policy. (Defs.” 56.1 Y 39, 40.) Hyatt, however, was not
informed of plaintiff’s sexual harassnment allegations until after
plaintiff was term nated.

After his termnation, plaintiff comenced this action
seeki ng danages in connection with his termnation and Taylor’s
harassi ng behavior. Plaintiff asserts sexual harassnent clains
pursuant to Title VII of the Cvil R ghts Act of 1964, 42 U S.C
8 2000e et seq., and a claimfor intentional infliction of

enotional distress under New York state | aw.

DI SCUSSI ON

A court must not grant summary judgnent unless it is
satisfied that “there is no genuine issue as to any material fact
and . . . the noving party is entitled to a judgnent as a matter

of law.” Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 248

(1986). The burden rests on the noving party to denonstrate the

absence of a genuine issue of material fact, and all inferences



and anbiguities are resolved in favor of the party agai nst whom

summary judgnent is sought. @Gllo v. Prudential Residential

Servs., Ltd. Partnership, 22 F.3d 1219, 1223 (2d Cr. 1994)

(citations omtted). In sexual harassnent clains where state of
mnd and intent of a party are inportant issues, “a notion for
summary judgnent nust be approached with special caution.”

Rashid v. Beth Israel Medical Center, 1998 W. 689931, *2

(S.D.N Y. 1998) (AGS). See also Distasio v.Perkin El ner Corp.

157 F.3d 55, 61 (2d Gr. 1998). *“If there is any evidence in the
record fromwhich a reasonabl e inference could be drawn in favor
of the non-noving party on a material issue of fact, summary

judgnent is inproper.” Tonka v. The Seiler Corp., 66 F.3d 1295,

1304 (2d Cir. 1995). Drawing all inferences in favor of
plaintiff, the parties’ subm ssions present material disputes of
fact wwth regard to plaintiff’s sexual harassnent clains that
cannot be resolved in connection wwth a notion for summary

j udgnent .

|. PLAINTIFF HAS DEMONSTRATED GENUI NE | SSUES OF MATERI AL FACT ON
H S FEDERAL CLAI M5.

Title VII forbids enployers fromdiscrimnating “agai nst any
individual with respect to . . . conpensation, terns, conditions,
or privileges of enploynent, because of such individual’s ... sex

42 U.S.C. 8§ 2000e-2(a)(1). Two distinct forns of sexual

harassnment are recogni zed as violations of Title VII: (1) quid



pro guo sexual harassnent, and (2) hostile work environnent

sexual harassnment. See Carrero v. New York Gty Housing Auth.,

890 F.2d 569, 577 (2d Cr. 1989). “Quid pro guo harassnent

occurs when an enpl oyer alters an enployee’s job conditions or
wi t hhol ds an econom ¢ benefit because the enpl oyee refuses to

submt to sexual demands.” 1d. (citing Meritor Savings Bank FSB

v. Vinson, 477 U S. 57, 64-65 (1986)). Hostil e work environnent
sexual harassnent occurs when an enpl oyer’s conduct “has the
purpose or effect of unreasonably interfering with an

i ndi vidual’s work performance or creating an intimdating,
hostil e, or offensive working environnment.” Carrero, 890 F.2d at
577 (quoting Vinson, 477 U S. at 65 (quoting 29 C. F.R

8§ 1604.11(a)(3) (1985))). We conclude that plaintiff has
established that a genuine issue of material fact exists with

respect to both types of sexual harassnent clains.?

A. Plaintiff's Quid Pro Quo daim

A plaintiff attenpting to establish a prima facie case of
quid pro quo harassnent nust show that he or she was “subject to
unwel cone sexual conduct, and that [his or her] reaction to that

conduct was then used as the basis for decisions affecting the

L' Plaintiff's state causes of action for sexual harassnent
al so survive summary judgnent. See also Bradley v. National
Rai | road Passenger Corporation, 797 F. Supp. 286, 291 (S.D.N.Y.
1992) (standards for asserting federal and New York State sexual
harassnment causes of action are identical).
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conpensation, ternms, and conditions or privileges of [his or her]
enpl oynent.” Rashid, 1998 WL 689931, *2. In this case, there
remain material issues of fact to be determ ned as to whet her
plaintiff was termnated in part because of his negative response
to Taylor’s all eged sexual behavior.

Plaintiff refers to five separate incidents which, if they
occurred, can be interpreted as unwel cone sexual conduct on the
part of Taylor, defendant’s supervisor. Plaintiff was
term nated two weeks after the final incident, before his
probationary period had expired. Plaintiff alleges that only one
ot her enpl oyee had ever been fired prior to the expiration of the
probation period. A material issue of fact remains with respect
to whether plaintiff’s negative responses to this alleged
unwel cone conduct was the basis for Taylor’s decision to
recommend plaintiff’'s dismssal. Although Defendants assert that
Tayl or’ s recomrendati on was based on a recommendati on by his
assistant, it remains a triable issue of fact as to whether
Tayl or woul d have accepted this recomendati on absent plaintiff’s

negati ve responses to Taylor’s all eged conduct.

B. The Hostile Work Environnent d aim

Title VII's protections are not limted to quid pro quo

sexual harassnent, but also are intended “to strike at the entire
spectrum of disparate treatnent of nmen and wonen in enpl oynent,
whi ch includes requiring people to work in a discrimnatorily
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hostil e or abusive environnent.” See Harris v. Forklift Sys.,

Inc., 510 U.S. 17, 21 (1993). Here, plaintiff has raised a
triable question of material fact as to whether Tayl or’s behavi or
subjected plaintiff to a hostile work environnent that he could
have avoi ded had he been a wonan.

“[E] ven a single incident of sexual assault sufficiently
alters the conditions of the victinm s enploynent and clearly
creates an abusive work environment for purposes of Title VII

liability.” Tonka, 66 F.3d at 1305. See also Yaba v. Roosevelt,

961 F. Supp. 611, 620 (S.D.N. Y. 1997) (a single incident of
sexual touching sufficient to create hostile work environnent).
Plaintiff here alleges that Taylor touched himon his penis and
tried to kiss him

We sinply cannot say here that it would be beyond the real m
of reasonabl eness for a jury to conclude that plaintiff’s
wor kpl ace was “perneated with discrimnatory intimdation,
ridicule, and insult . . . that was sufficiently severe or
pervasive to alter the conditions of [his] enploynent and create
an abusive working environnent . . .." See Harris, 510 U S. at
21 (citing Vinson, 477 U S. at 65.) The “eval uation of anbi guous

acts . . . presents an issue for the jury.” Gallagher v.

Del aney, 139 F.3d 338, 347 (2d Gr. 1998). As the Second G rcuit

stated in Gall agher:

Today, while gender relations in the workplace are
rapidly evolving, and views of what is appropriate
behavi or are diverse and shifting, a jury nmade up of a
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cross-section of our heterogeneous conmunities provides

the appropriate institution for decidi ng whet her

borderline situations should be characterized as sexual

harassnent and retaliation.
ld., 139 F.3d at 342.

Nor is defendant entitled to sumrary judgnent on the grounds
that it may take advantage of the affirmative defense to hostile
wor k environnent clains that was created in Faragher and

Burli ngt on. See Faragher v. Cty of Boca Raton, 524 U. S. 775

(1998); Burlington Indus., Inc. v. Ellerth, 524 U S. 742 (1998).

In order to be entitled to this defense, Defendants nust show
that (1) Hyatt used reasonable care in order to correct and
prevent sexually harassing behavior, and (2) plaintiff
unreasonably failed to make use of opportunities provided by
Hyatt to renedy the sexually harassi ng behavi or.

Wt hout addressing the second prong, it is apparent that
triable issues remain with respect to the first prong of this
test. Plaintiff asserts that previous actions by Tayl or put
Hyatt on notice regarding Taylor’s propensity for sexual
harassnment. Plaintiff cites one exanple where Tayl or allegedly
made sexual |y suggestive comments to anot her enpl oyee while
Taylor was in the shower. (Pl. Mem at 15.) Hyatt was aware of
this incident, where the allegedly harassed enpl oyee did not
characterize the incident as sexual harassnment, but did believe
Taylor’s conment to be an inappropriate joke. (Defs.’” 56.1 1

96.). (Defs.” 56.1 T 94.) Although defendant disputes that



t hese comments were sexually harassing, the reasonabl eness of
Hyatt’ s actions in response to this incident are questions for a

jury to decide.

1. DEFENDANT IS ENTITLED TO SUMVARY JUDGVENT ON PLAI NTI FF' S
CLAIM FOR | NTENTI ONAL | NFLI CTI ON OF EMOTI ONAL DI STRESS.

In order to support a cause of action for intentional
infliction of enotional distress under New York law, a plaintiff
must show “ (1) extreme and outrageous conduct; (2) intent to
cause severe enotional distress; (3) a causal connection between
the conduct and the injury; and (4) severe enotional distress.”

Bender v. Gty of New York, 78 F.3d 787, 790 (2d Cr. 1996).

Plaintiff’s cause of action nust fail because, at the very |east,
requirenent (1) is not net.

New York sets a very high standard for the requirenent of
“extrenme and outrageous conduct.” See id. In particular,
plaintiff nmust show behavior that is “so outrageous in character,
and so extrene in degree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, and utterly intol erable

inacivilized [society].” 1d. (citing Murphy v. Anerican Hone

Products Corp., 58 N.Y.2d 293, 303 (1983) (quoting Restatenent of

Torts, Second, 8 46 cnt. d (1965))).
Tayl or’ s conduct does not neet this high standard. Wile a
jury mght find it to be harassing and abusive, it is not of the

kind that we consider “utterly intolerable in a civilized



society.” Sexual harassnment conplaints rarely neet this standard
unl ess they occur in an unrelenting and continuous fashion, are
extraordinarily abusive, and possibly acconpani ed by physi cal

threats. See, e.qg., Persaud v. Axelrod, 1996 W. 11197 (S.D.N. Y.

January 10, 1996) (continuous sexual harassnent included unwanted
touching and threats by a knife-w el ding defendant). The
incidents in this case involve alleged conduct that is abusive in
nature, and may be found by a jury to have created a hostile work
envi ronnent, but are not drastic enough to support a cause of

action for intentional infliction of enotional distress.

[11. REMAIN NG | SSUES

A. Plaintiff Has Agreed to Wthdraw Hs Retaliation O aim

Plaintiff has agreed to withdraw his retaliation claim and

have his clains analyzed solely under the quid pro quo and

hostil e work environnent frameworks. (Pl. Mem at 18.)

B. Def endant Tayl or Must Be Di snissed From The Federal d ai ns.

In the Second Circuit, Individual defendants are not |iable
for violations of Title VII. See Tonka, 66 F.3d at 1314. The

federal clains agai nst defendant Taylor are therefore dism ssed.?

2 The state sexual harassnent clainms may proceed agai nst
Tayl or. See Tonka, 66 F.3d at 1317 (allowng a plaintiff to
proceed agai nst individual defendants under New York state sexual
harassnent | aw).
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CONCLUSI ON

For the foregoing reasons, Defendant’s notion for partial

summary judgnent pursuant to Federal Rule of G vil Procedure 56

is

(a) GRANTED with respect to defendants’ liability for the
state claimfor intentional infliction of enotional distress
under New York state |aw,

(b) GRANTED with respect to defendant Taylor’s liability for

the Title VIl claim
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(c) DENIED with respect to plaintiff’'s federal and state
sexual harassnent clains agai nst defendant Hyatt; and
(d) DENIED with respect to plaintiff’'s state sexual

harassnent cl ai ns agai nst Tayl or.

SO ORDERED.
ALLEN G SCHWARTZ, U.S.D.J.
Dat ed: New Yor k, New Yor k
March _ , 1999
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